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ONCE RESERVED FOR job-hopping
executives and high-1ech gurus, non-
compete agreements are becoming
standard in an unexpected range of
businésses. Erom engineering firms
in Massachusetts to companies that
paint lines on Virginia highways,
businesses of all sorts are pushing
new hires to sign noncampetes,
which restrict them from working
for competitors. Indeed, in a nation-
wide review of court records, Jay
Shepherd. an employment lawyer
with Shepherd Law Group, in Bos-
ton, found a 37 percent rise in pub-
lished court decisions from 2004 to
2006 involving noncompetes, and an
83 percent jurnp in the past decade,
Should noncompetes be in the
stack of paperwork your company
puts its front of new hires? As econo-
mists like to say, it depends. Noncompetes can be a valuable
tool, keeping your most important assets—your key employ-
ecs—from taking their expertise to a competitor, But those that

have ta

- are ton broad or too restrictive will probably be thrown out in

court. And martty companies use noncompetes when their
less onercus brethren, cori ﬁdentxal:ty agreements and nonso-
licitation agreements, will do. Whetcas noncompetes restrict
workers' job options, the other contracts just prevent them
from taking company secrets or client relationships with them
when they go. It's an important difference, because compariies
that reach too far with their noncompete agreements often
find they end up with no protection at all. The laws regarding
nancompetes vary from state to state (see “The Legal Land-
5cape. next page), but many state laws are friendly to employ-
ees. “Courts generally don't like the idea of putting people eut
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Private Property
You don't want yaur employoes to take what you

ht them to a new employer. But tread
ully when you use a noncompets,
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PRUTEGTING COMPANY SECRETS

IORE BUSINESS OWNERS ARE
THEIR NEW HIRES
IPETES. SHDUL ) YOU?
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of work,” Shepherd says. "Sn you'd
better have a pretty damn good
reason for stopping someone from
plying their trade”

For many compenies, the value of
i noneomnpete agreement lies in its
psychological effect, not its enforce-
ability. Andrey Tomkiw, an employ-
ment, attorney with Tombkiw Dalton,
in Royal Qak, Michigan, says some
employers view noncompetes as a te-
tention tool rather than a method of
protecting intellectual property. Re-
pardless of the document’s legal
standing, they hope it will deter em-
ployees from looking clsewhere for
work. But a badly designed noricom-
pete won't be enough to keep your
best performers from leaving. Says
Tomkiw: “If you anly have a very low
fence, people ate goitig to hop overit”

| Youwil have to tread carefully if you actually want your nen-
~compete to do its job. Flere are four things to keep in mind.

Keep it local

Peaple have a right to make a living, even aftcr they stop working
for you. Insteac of treating your employees like indentured ser-
vants, specify a geographic area in which they will agree not to
work and give a reasonable time lirit for the restrictions to ex-
pire—generally two years or less, Tomkiw recently had a client
who was offered a sales Job with an international manufacturing
company. The catch: The noncompete agreement prohibited him
from working in sales for any company amywhere in the world for
twio years if he left. Tomkiw doubted the agrecment was filly en-
forceables, but he advised his client net to sign it. Bventually, the
employer agreed to a confidentiality agreement instead.
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Sometimes a judge will throw out an entire noncompete
agreement if parts of it are too broad, Take the recent case of
Spivey Pavemnent Markings, in Chesapeake, Virginia, Theodare
Wood, a Spivey supervisor, left in April 2006 and soon stacted a
foreman fob ata stmilar company, Mid-Atlantic Pavernent Mark-
ings. A year laler, Spivey sued, trying to enforce its noneomnpete
agreernent, which was intended to prevent Wood from taking
such a job. Spivey argued that Wood had received training in a
specific method of painting road markings, and Spivey didr't
want him bringing that technique to a campetitor.

But the judge rejected Spivey's request, calling the agree-
ment “overbroad, ambiguous, and vague” The noncampete
banoed Wood from doing any type of work for a competing
company, savs Timothy McConville, Wood's lawyer. “It would
have precluded my client from working even as a janitor for
Mid-Atlantic Pavement Markings.” he says, Spivey's attorney,
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For more on using non-
COMpets agroementa, tune
in to & podeast with ihe, -
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for proprietary software, your impor.
tant information should be password-
secured, and only certain employees
should have access to it “You have o
put the information in a box of some
sorty” says Jon Meer, who chairs the
employment practice in tle Los Ange.
les office of law firm DLA Piper, “If
you carn't define what you were trying to protect in a way the
coutt can clearly understand, it's going to be thrown out”
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Don't treat your secretary like a CFQ

One standard noncompete for everyone from the mailroom guy
to the CFO won't cut it. Instead, identify positions that have clear
access to proprietary information or ¢lients and then tailor an
agreement for each of those jobs. And if you're requiring agree-

Christopher L. Spinelli of Kalfus & Nachman, in
Norfolk, Virginia, acknowledges that the agree-
ment was broad. “The best approach would be
something tailored to the specific jol duties of spe-
vific eraployees,” Spinelli says. “If Spivey does that,
theres no reason it wouldn't be enforceable”

By contrast, Alan Kroll uses a narrowly drawn
noncompete. Kroll, president of Space Care Interi-
ors, 2 §15 million office furniture company, in
Berkley, Michigan, wants to prevent members of
his sales staff from switching jobs and taking Space
Care dlients with them, His noncompetes generally
require employees to agree not to work for a com-
petitor within a 30-mile radius for one ar two years
afler leaving Space Care. Recently, Kroll threatened
legal action against a former employee wha vie-
lated the noncompete. The two partics negotiated a
cash settlement.

Decide what to protect

THE LEGAL LANDSCAPE Wiy

Soma states are fitendly to noncompetes; others aren't, Fere's a rough guide.

Unlikely to enforce: California bans

nearly all employes noncompetes; a
company can be sued for forcing
employees to =lgn one. Georgia's
and Wisconsin's laws are nearly as
strict—if a singla item in an agree-
ment is cverbroad, the whols thing
gats tossed. Other states in which
nancompetes rarely Tly inchntdfe Colo-
rado and Oragan; the latter pagged
restrictive legizlation that went into
effect January 1, 2008,

Reluctant to enforca: In maost states,
courtz will enfarce noncompeatas—
but only [f the agreamentz are nar-

rowly drafted to protect trade
secrats or customear relationships.
Some states allow the courts to
“blue pencll™ the agreement, which
means seratehing out an unenforge-
able term. Other states allow the
courta to revize an agreement to
make it more reasonable. “Reluc-
tant” states include New York, Mas-
sachusetts, and lllinoia.

Likely to enforce: Florda law males
nencampetes prasumptively en-
foreeable. Other states more llkely to
enforce noncompetes Inchude Texas,

Your noncompete will have 3 better chance of pass-

ing legal muster if it focuses an the information

you're trying io protect rather than just proscribing the job op-
tions of your employees, says Tomkiw, Make sure your non-
compete pratects information that is truly proprietary, Do veur
emnployees use customized software? Have you trained workers
in a unique manufacturing process that boosts productivity?
Or are your client relationships your most iniportant asset?
"Ask yourself, What do we do ar have that gives us a competi-
tive advantage that no one else does or knows about?” says
Tomkiw, “Then protect that”

Communicate with vour employees

1f your employees don't know that certain information
is canfidential, a judge is not likely to punish them for sharing
it with a competitor. Make it clear to employees, in writing,
what information is private. Whether its a list of clisnts or code
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ments for your lower-level employees, you may want to recon-
sider, Noncornpetes signed by blue-collar or sdministrative
warkers are hard to justify-in eourt, since those workers usually
don’t knew cempany secrets or develop customer relationships,

Last year, Integrated Process Technologies, an engineering
fitm in Devens, Massachusetts, claimed a pipefitter violated 2
noncompete agreement when he took a job with GMP Piping,
in nearby Littleton, Shepherd's firm successfully argued that
the worker hadn't stolen any trade sccrets. “We kept saying,
‘Come on, the guy's a $29-an-hour pipefitter; ” Shepherd says.
Tf you foree all your low-level employees to sign noncompetes,
Shepherd adds, it may be harder for a judge to rake you seri-
ously when there's a major breach. In short, you may want to
Tequire noncompete agreements for the guy selling pipes but
not for the one welding them, —Seott Westcott
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Clark Staiman at wwwtine.

For more Informatian on
fiprgerhpate agreemants,
check gut the websita of
the Alexander Hamilton
Institute at ahipube.cerm. |
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